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Arising out of Order-In-Original No ._28/AC/D/BIM/2016__Dated: 30.12.2016 issued
by: Assistant Commissioner Central Excise (Div-III), Ahmedabad-1I

13} srdeRaTaTer & a1 vgA gar (Name & Address of the Appellant/Respondent)

M/s Navratan Specialty Chemicals LLP
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

HRT THR T GoAIET0T e
Revision application to Government of India:

(1 &) () %ﬁam%ﬁmﬁwmﬁmmmaﬁmmmﬁ%mﬁq@w
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(if) ﬁmﬁgﬁ%mﬁﬁmaﬁm@ﬁ@%%mmmﬁﬁmm
mﬁwmﬁmﬁmgﬂﬁﬁ,mﬁﬂﬁmmmﬁmﬁaﬁmmﬁ
3 a7 Pl SiERETR 3 & A iR & A g5 |

In case of any loss of goods where the Joss occur in tfansit from a factory to a warehouse or to

another factory or from one warehouse {0 another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse

(@) m%wﬁﬁmmﬁarﬁﬁaﬁamwmm%ﬁﬁmﬁmeﬁ
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

Sife ST &Y SR Yod & YA B Y Sl SYET BiSc AF DI T8 © SIX VY IR @ 59
YR U4 7w & Taifdd  Sga, odld @ gRT diRe O W99 9R A7 918 4 o Sif¥F R (H2) 1998

gRT 100 §NT Frgemi 76T 71T &1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

() &R SweT god (odlen) FrmmEen, 2001 & 9w ¢ @ sfevfa RN uw e se-s # iyl
# RT oy @ wiy oy W e @ M 9w & DR go—emky vd enfia ey @ gl
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :

2) ﬁfﬁmﬁmﬁaﬂzﬁ"ﬂwwwwwmeummmmg‘ra‘rmmo/ BRI I
B WY AR &l el (A U ARG | SIIET 81 O 1000/ — I WA YA &I WY | '

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT goip, DY TSI Yoo Ud WaTHR AU el & iy arfier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) o=/ SWeT ged AT, 1944 BT GRT 35—1 /36—5 B I~
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@)  wfioRor qeaie & wdftnr ol A W g, WWW@WMMWW
oI R difewT o wlie . 3. AR &, IR¥, 98 Reat I @

(@ the sp<,01al bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to class;flcatlon valuation and.

() Bmavﬁi@tz()?ﬁﬁaﬁmawzﬁamaﬁm il & A § M god, D
WWWWWW(WM%WWW JEAIMETE H 8li—20, =
el FIRITH BRITSTS, WO R, 3IEHQeIG—380013.

(b) To the west regional bench. of Customs, Excise & Service Tax Appellate Tribunal .
-~ (CESTAT) at O-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in:.quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case .of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

Wwia@rﬁwwmummﬁmaﬁa@iﬁm%mﬁﬁﬁammwmﬁ :
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

<7 o it AT B R Bt Ao PR @ AR e sl R e § S e ges,
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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e HT (Demand) UG &8 (Penalty) BT 10% Jd ST FIAT I ¥ | Ererifn, 3ifead WART10#E

TqT ¥ |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall include:
(i amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

3@'&?&?ﬁ,waﬁ&r#qﬁﬁaﬁ@m%m&xaﬁamméﬁmmﬁaﬁaa’ra’rﬁwﬁw
-ma_;va:#10%Www.ﬁmmmaﬁm$1o%wwﬁmm%l(

In viewvof above, an appeal agaifﬁst this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty’; or duty and penalty are in dispute, or penalty, where penaE)’{w
alone is in dispute.” T

-

i

v




F.No.vV2(39)134/Ahd-lI/Appeals-li/16-17

M/s Navratan Speciality Chemicals LLP, Sanand-Viramgam road, Village:
Chharodi, Taluka: Sanand, District: Ahmedabad (hereinafter referred to as ‘the
appellant’) is holding ECC No. AAIFN8792JEMJ01 and is engaged in the manufacture
of excisable product ‘PVC Flex sheeting falling under Chapter Heading No. 39219026 of
the first schedule to the Central Excise Tariff Act, 1985 (hereinafter referred to as ‘CET,
1985’). During the course of audit conducted by the officers of the department it was
noticed that the appellant had wrongly availéd input service credit of Service Tax
amounting to Rs.69,519/- during the period of August-2012 to August-2014 on
Travelling service, Maintenance and Repair service, Vehicle Expenses, Insurance on
vehicle, Foreign exchange broker, Air Travel agent, Hotel expense etc. A Show Cause
Notice ~ F.No.VI/1(b)-728/IA/AP-VII/Circle-1/14-15-ISTC/2015  dated  14/12/2015
(hereinafter ‘the SCN) was issued to the appellant demanding the impugned credit
under Rule 14 of Cenvat Credit Rules, 2004 (CCR, 2004) read with section 11A(5) of
the Central Excise Act, 1944 (CEA, 1944) along with interest under Rule 14 ibid read
with Section 11AB/AA of CEA, 1944, seeking to vacate the protest lodged by the
appellant while paying Rs.1,94,322/-, and proposing to impose penalty under Rule 15(2)
ibid read with Section 11AC(1)(b) of CEA, 1944. Adjudicating the SCN, O.1.0.
No.28/AC/D/BJM/2016 dated 30/12/2016 (hereinafter referred to as ‘the impugned
order) was issued by the Assistant commissioner, Central Excise, Division-lll,
Ahmedabad-Il (hereinafter referred to as the adjudicating authority) disallowing and
ordering recovery of CENVAT credit of Rs.65,5679/- invoking extended period and
appropriation of the amount paid by the appellant by vacating the protest, confirming the
demand for interest and imposing a penalty of Rs.65,579/- on the appellant as proposed

in the SCN.

2. The grounds adduced by the appellant in the present appeal are that it is clear
that the exclusion under Clause (c) of Rule 2() of CCR, 2004 w.e.f. 01/04/2011 on
specified services is for services meant for personal consumption of the employees; if
the expenditure is incurred by the company for its business purpose even though spent
on employee, then credit will be admissible as the same cannot be considered primarily
as not for personal consumption; the adjudicating authority had not given his finding on
the catena of decisions relied upon by the appellant; the adjudicating authority had
relied upon a very irrelevant decision in the matter of Hemani Organics an'd Chemicals
Pvt. Ltd. — 2013-TIOL-510-CESTAT-AHD; the adjudicating authority had erred in
justifying the invocation of extended period despite of proper and statutorily compliant
disclosure by the appellant as there was no fraud, suppression of misstatement of
misrepresentation with an intent to evade payment of duty as the facts were disclosed in
the statutory books as mandated by law and the returns filed by the appellant and
submitted as required by the department; when the appellant was paying Crores of

rupees in excise, there was no reason to evade payment of duty less the a lac of\\ _

rupees; Hon'ble high court of Gujarat in the case of Commissioner vs Meghmanl Dyes
and Intermediates Ltd — 2013 (288) ELT 514 (Guj.) had held that an assessee cannot

*)
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be accused of suppression o7 facts if the details and information were provided by him
in accordance with the format of the retum unless he providés any wrong information in
such return; the reliance placed by the adjudicating ‘authority on CC vs Candid
Enterprises — 2001 (130) ELT 4040 (SC) is not applicable as there was fraud involved in
that case, which is not the case in the present matter; despite the eligibility for CENVAT
credit on the impugned services, the appellant had reversed the full amount under
protest to prove its bona fide and to contest the matter on merit; the demand of interest
is also without authority as there was no short-levy or short-payment or non-levy or non-
payment; the relied upon decision in the case of Lark Chemicals Pvt. Ltyd. — 2014 (301)
ELT 138 is not applicable as the same is in different context; the imposition of penalty
invoking Rule 15 of CCR, 2004 needs to be vacated; ‘Rule 15(2) does not cover the
penalties under Section 11AC(1)(b) and Section 11AC(1)(b) does not cover matters

involving invocation of extended period.

3. Personal hearlng in the case was held on 01/11/2017. Shri Manohar
Maheshwari, Sr. G.M. (Commercial) attended and reiterated the grounds of appeal. He

also submitted copies of citatons.

4. | have gone through the contents of the impugned order as well as the grounds
adduced by the appellant in the present appeal. | take up the impugned CENVAT credit,
individually in the context of the amendment post 01/04/2011, as follows:

1) Travelling: The travelling expenses for Engineers and workers from China to the
factory of the appellant for installation of Plant and machinery imported from
China and travelling by the employees of the appellant cannot be held to be
service used in or in relation to manufacture, whether directly or indirectly or for
clearance of final products upto the place of removal. Hence the impugned credit
is not admissible. |

2) Maintenance & repair: As is forthcoming from the impugned order, the appellant
had claimed that the 'service for repairs and maintenance of plant and machinery
was meant for upkeep and maintenance of Rollers and other small equipment.
This service is integral to manufacturing and hence it is allowed.

3) Foreign Exchange broker: This service cannot be treated as having direct or
indirect use in manufacture or in relation to manufacture and clearance of final
products upto the place of removal. Therefore, the credit on such service is not
admissible.

4) Vehicle expenses and Insurance on vehicle: There is no evidence produced by
the appellant to show that the vehicles were used in the factory. Therefore, the
credit of Service Tax on expenses on vehicles is not admissible. As regards
insurance on vehicles, the appellant has not claimed or produced evidence that
the vehicles were figuring as assets in the balance sheet of the company.
Therefore, the said credit is not admissitle.

5) Air travel Agent and Hotel expenses: There is no evidence adduced by th‘e/a:‘
appellant to show that the said services were used in or in relatlon to
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manufacture, whether directly or indirectly or for clearance of final products upto

the place of removal. Therefore, the impugned credit is not admissible.

- 5, As regards the invoking of extended pe-iod, it is clear that the ineligible credit
was detected only because of the audit of the records by the officers of the department.
After amendment of CCR, 2004, there was no reason for the appellant to continue
availing CENVAT credit in the same context grior to amendment. The appellant had
never expressed its desire to the department to avail the impugned credit, which it had
reason to believe was not admissible. Had it been so then there would be no reason to
invoke extended period of demand. Therefore, the ingredient of suppression of facts
with intent to evade duty is present in the instant case, justifying the invoking of
extended period and imposition of penalty under Rule 15(2) of CCR, 2004. In the light of
the above discussion, the demand confirmed in the impugned order along with interest

and penalty is upheld as sustainable. The appeal is rejected.

6.  ardorehe qaRT et i & rdver @ fraeRT ST aliss & fFar S |
The appeal filed by the appellant stands disposed of in the above terms. \
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Date: / /2018

Attested L I

(K_B~Jacob)
Superintendent (Appeals-l)
Central Excise, Ahmedabad.

By R.P.A.D.

To

M/s Navratan Speciality Chemicals LLP,
Block No. 400

Sanand — Viramgam Road, Village: Chharodi,
Taluka: Sanand, District: Ahmedabad.

Copy to:

The Chief Commissioner of C.G.S.T., Ahmedabad.

The Commissioner of C.G.S.T., Ahmedabad-IIl.

The Additional Commissioner, C.G.S.T.(System), Ahmedabad-IIl.
The Deputy Commissioner, C.G.S.T.Division: Ill, Ahmedabad.
Guard File. '
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